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TOWN OF CHARLOTTE
ZONING BOARD OF ADJUSTMENT
JAUARY 15, 2014

DRAFT

MEMBERS PRESENT: Ben Pualwan, Chair; Douglas Webster, Jonathan Fisher,
Andrew Swayze, Frank Tenney.

ADMINISTRATION: Gloria Warden, Zoning Clerk.

OTHERS PRESENT: Liam Murphy, Erin Hanley, David Weinstein, Charles Russell,
Gerald Bouchard, Liam Murphy, Claudine Safar, Hal Evans, Ben Durant, Patrice
Machavern, and others.

ITEMS HEARD:

e Request of David Weinstein and Erin Hanley, 2750 Thompson’s Point Road
for Conditional Use approval for alterations to the existing structure.
Property is located in the Historic section of Thompson’s Point and is in the
Shoreland Seasonal Home Management District.

e Continuation: request of Christopher and Rebecca Fortin, 2737 Lake Road,
for a conditional use approval for a Contractor’s Yard allowed as a Home
Occupation 111, property located in the Rural Zoning.

e Continuation: appeal of Hal Evans, 181 Windswept Lane, of the Zoning
Administrator’s decision that a permit for a Home Occupation is required
because their business does not qualify as an Accepted Agricultural Practices
exemption. Property located in the Rural Zoning District.

CALL TO ORDER
Mr. Pualwan, Chair, called the meeting to order at 7:04 p.m.

REQUEST OF DAVID WEINSTEIN AND ERIN HANLEY, 2750 THOMPSON’S
POINT ROAD FOR CONDITIONAL USE APPROVAL FOR ALTERATIONS TO
THE EXISTING STRUCTURE. PROPERTY IS LOCATED IN THE HISTORIC
SECTION OF THOMPSON’S POINT AND IS IN THE SHORELAND
SEASONAL HOME MANAGEMENT DISTRICT.

David Weinstein and Erin Hanley, owners, appeared on behalf of the application.

STAFF NOTES
Mr. Pualwan reviewed staff notes, and explained the process for establishing Interested
Party status.

The following were sworn in: David Weinstein and Erin Hanley.

APPLICANT COMENTS

Mr. Weinstein briefly reviewed that the former Reed camp, which was the second to last
camp on Thompson’s Point Road, was modest in design and construction. The 1,500
square foot camp was built in 4-5 phases in an “L” shape. Two of the “L” sections had
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steep roofs, small windows, and the shed was on the road side. The structure needs a lot
of maintenance and structural improvements, such as sono-tubes under the shed/porch
areas. The side oriented to the shore line had only one window, said Mr. Weinstein.

Mr. Weinstein referred to the Conditional Use application related to a rendering of the
existing camp, a proposed addition of a shed dormer across the front of the structure with
2 over 2 windows in keeping with the existing window design and a 3/12 slope. The
existing dining room would be expanded by 15 square feet to fill in a ‘notch’ in the
building created by an old cedar tree stump. The DRB suggested that 15 square feet be
given up elsewhere, which he was willing to do. A covered porch was proposed over an
existing utility room. A landscaping plan by Distinctive Landscaping has been submitted,
explained Mr. Weinstein.

Ms. Hanley said that the covered porch roof would look like the historical roof in keeping
with the character of the building.

Mr. Weinstein explained proposed stone steps going up the hill on the north side would
replace a gravel walkway, and would connect to a stone walkway on the camp’s west
side. Trees to be cut included one tree in front of an existing porch stairway and a dead
tree within a cluster of trees. The porch stairs would be replaced and moved more to the
middle of the porch. He would consult with a tree arborist regarding removal of a second
tree that might be compromised within that cluster of trees. A chain link fence would be
replaced with a double loop wire fence, said Mr. Weinstein.

ZBA QUESTIONS/COMMENTS
None.

MOTION by Mr. Fisher, seconded by Mr. Webster, to schedule a site visit for
Sunday, January 26, 2014, at 3:00 p.m. at the Weinstein and Hanley Thompson’s
Point camp, located at 2750 Thompson’s Point, and to continue the hearing
regarding a Conditional Use application for alterations to the existing structure,
located in the Historic section of Thompson’s Point and the Shoreland Seasonal
Home Management District, to Wednesday, January 29, 2014, at 7:00 p.m.
DISCUSSION:

In response to ZBA questions, Mr. Weinstein said that the DRB was fine with the
proposed dormer. Regarding the dining room ‘notch’ the DRB was concerned that
the additional 15 square feet would put the design over the allowable square footage.
He proposed to take 15 square feet off a back porch eve to offset the added 15
square feet. The DRB had no concerns regarding the proposed bay windows, said
Mr. Weinstein.

Mr. Fisher asked if the boundary pins had been located. Mr. Weinstein replied that
they could not find any of the property pins.
VOTE: 5 ayes; motion carried.
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CONTINUATION: REQUEST OF CHRISTOPHER AND REBECCA FORTIN,
2737 LAKE ROAD, FOR A CONDITIONAL USE APPROVAL FOR A
CONTRACTOR’S YARD ALLOWED AS A HOME OCCUPATION Il1,
PROPERTY LOCATED IN THE RURAL ZONING.

Mr. Pualwan noted that the Fortin’s had requested a continuation of the application
hearing. The applicant’s have submitted additional material that included a completed
Home Occupation 11 application and a completed Conditional Use review application.

EXHIBIT F and G: the ZBA accepted and marked a completed Home Occupation
I11 application as Exhibit F, and a completed Conditional Use review application as
Exhibit G.

MOTION by Mr. Pualwan, seconded by Mr. Fisher, to continue the request by
Christopher and Rebecca Fortin for a Conditional Use for a Contractor’s Yard
allowed as a Home Occupation 111, located at 2737 Lake Road, to Wednesday,
February 19, 2014, at 7:00 p.m., and to schedule a site visit on Sunday, January 26,
2014, at 3:45 p.m.

VOTE: 5 ayes; motion carried.

CONTINUATION: APPEAL OF HAL EVANS, 181 WINDSWEPT LANE, OF
THE ZONING ADMINISTRATOR’S DECISION THAT A PERMIT FOR A
HOME OCCUPATION IS REQUIRED BECAUSE THEIR BUSINESS DOES
NOT QUALIFY AS AN ACCEPTED AGRICULTURAL PRACTICES
EXEMPTION. PROPERTY LOCATED IN THE RURAL ZONING DISTRICT.
Hal Evan, owner, Ben Durant, East Shore Vineyard LLC, and Claudine Safar, attorney
representing Mr. Evan and Mr. Durant, appeared on behalf of the application.

STAFF NOTES
Mr. Pualwan reviewed staff notes.

Mr. Pualwan reviewed a written letter from Ann Wittpenn, dated January 9, 2014, that
explained her absence at the continued hearing, and a request for notices to be sent to her.

EXHIBIT B: the ZBA accepted and marked the letter from Ann Wittpenn, dated
January 9, 2014, as Exhibit B.

Ms. Safar submitted four documents for ZBA review.

EXHIBIT C: the ZBA accepted and marked a copy of the Ochs decision as Exhibit
C.

EXHIBIT D: the ZBA accepted and marked a copy of the Moore decision as Exhibit
D.
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EXHIBIT E: the ZBA accepted and marked an affidavit signed by Mr. Durant that
addressed the percentage of grapes grown on the East Shore Vineyard farm and
used in the production of winemaking as Exhibit E.

EXHIBIT F: the ZBA accepted and marked a calculation table related to the
percentage of grapes grown on the East Shore Vineyard farm and used in the
production of winemaking as Exhibit F.

Mr. Pualwan explained a swearing in process for establishing Interested Party status.
The following were sworn in: Robert S. Livingstone, Patrice Machavern.

APPLICANT COMMENTS
Ms. Safar explained the relevance of the four submitted documents as follows:

e The Ochs decision that was discussed at the 01/08/2014 ZBA hearing directly
spoke to the issues.

e The Moore court decision of July, 2013, involved a family that subdivided a
family farm into several different parcels among themselves. One brother built a
pipe organ restoration business on a 10 acre parcel. The issue was if the
production facility on the 10 acre parcel that consisted of a saw mill, kiln, etc, was
a farm structure. The court found that it did constitute a farm structure and was
exempt. Neighbors had claimed that the cutting and milling of wood was a
manufacturing business and was not farming. The lower and Supreme Court
found that the enterprise was an exempt farm practice.

e Mr. Durant had cited ACT 250 related to the language of ‘greater than 50
percent.” East Shore Vineyards grew more than 51 percent of the grapes used in
the business of making wine.

e The table submitted demonstrated the relationship of the ‘greater than 51 percent’
to percentage of grapes grown, types of grapes used, and percentage used in the
production process.

ZBA QUESTIONS/COMMENTS

Mr. Fisher asked if the last year’s numbers noted in the table were for the 2013 harvest.
Mr. Durant replied yes; for 2013. He didn’t prepare numbers for 2012, which were
processed at Shelburne Vineyard’s Route 7 facility. Over 50 percent of his grapes used
were grown on the East Shore Vineyard property for 2012 as well. The calculations for
the table were based on measurements from last week. As per the note on the table the
Vermont grapes from ‘on the farm’ were harvested in September, said Mr. Durant.

Mr. Durant explained how a sediment layer and a “rack off” tank process related to loss
of volume. He said that they were ready to rack off the New York grapes. Currently the
Vermont grapes were calculated at 51.4 percent, which should be as low as the volume
goes, said Mr. Durant.

Mr. Pualwan asked what activity was done at the Evan’s barn versus at the Shelburne
facility. Mr. Durant explained that the processing at the Shelburne facility last year was
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same process done at the Charlotte barn. They moved the operation to Charlotte at the
end of August. He had made a deal of an alternating proprietorship with Shelburne
Vineyard. He used their facility as if it was his own and used Shelburne Vineyard’s
stemmer and other equipment. At the barn he installed the plumbing, electrical, and
purchased equipment as needed. High pressure steam was used for cleaning the
equipment at 400 degree psi. That translated into the use of one-half gallon of water per
hour. The steam was vented to the atmosphere. No soap or chemicals were used. They
composted the stems and skins. Following the ZA approval they had received notice that
they didn’t need further approvals from the Town. They went through the state and
federal approval process to make sure they did things legitimately. They spoke with
Spencer Harris regarding any issues as well. Nothing went into the septic system so there
were no issues, said Mr. Durant.

Mr. Pualwan asked what processing was involved at the barn. Did the grapes come in, get
processed, bottled and removed from the barn, asked Mr. Pualwan. Mr. Durant explained
that the grapes were trucked in using a Silverado 1500 truck and trailer. The bins used
were 5°x5°x5’cubes that held up to one ton of grapes. Heavy duty plastic was used to
keep seepage under control. A propane fork lift was used, which was quiet to operate, to
unload and move the bins. The crusher/de-stemmer hopper equipment was more than 6’
tall. It crushed, removed stems and then fed the mashed grapes into the hopper at the
bottom. The mass was pressed for juice that was captured into a catch pan. The juice was
fed into a tank. After the crush the juice in the tank had yeast added to ferment into
alcohol. There were augers in the crusher and hopper that pumped the juice into the tank,
said Mr. Durant.

Mr. Tenney asked how many bins were on the truck. Mr. Livingstone said that up to six
on the truck/trailer. There were six harvests done, but only one trip had six bins, clarified
Mr. Livingstone. Mr. Durant said that New York grapes from the Finger Lakes region
were trucked up Route 22A. There were three outside deliveries from New York. The
bins were unloaded from the trailer onto a 20°x15’ cement pad outside the barn where the
crusher was located, said Mr. Durant.

Mr. Fisher asked what the process was once the grapes were pressed into juice. Mr.
Durant explained the fermenting process for reds, whites and rosé varietals. The whites
and rosé would launch, or be bottled, in February/March. Regarding a neighbor’s concern
that they would have a cellar wine at the barn — he has a Church Street, Burlington, shop
where they sold the wine, which was their public space. Robert has a house and a 24°x24’
wine cellar where wine was stored in Grand Isle. They hand applied the bottle labels in
Charlotte, said Mr. Durant.

Mr. Fisher asked how cost effective it was to bring grapes to Charlotte for processing
versus at a local Grand Isle barn. Mr. Durant explained that when he purchased the
business from Robert, his father-in law, Hal became his partner. Hal had built a barn,
which was mostly completed last January. They were paying too much at Shelburne and
Hal’s barn was empty, said Mr. Durant. Mr. Evans explained that they were paying a per
bottle fee ‘rent’ to Shelburne Vineyard when they were processing wine at Shelburne. He
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wanted to use his barn and save on the ‘rent’. He was an investor and was receiving a
decent rate for the barn space, said Mr. Evans.

Mr. Pualwan asked if Hal took part in the wine making process. Mr. Evans replied yes.
He helped during the harvest season, and the wine making process, said Mr. Evans.

Mr. Pualwan asked if there was only one vineyard employee. Mr. Durant explained that
Peter was the vineyard manager. Robert helped out as well, but was not an employee,
said Mr. Durant.

Mr. Livingstone said that he was the vineyard founder. Ben took the vineyard over. He
was not an employee, but liked to help out. It was a labor of love. He started the vineyard
as a legacy. He retired at age 63 and started the business with the idea that someone in the
family would take it over, explained Mr. Livingstone.

Mr. Durant explained Peter’s role as vineyard manager. Peter was finishing his plant and
soil science major at UVM. Peter worked two mornings per week at the barn, and left by
10:00 a.m. Peter was full time at the Grand Isle vineyard. Peter was doing the winter
pruning of the vines currently, said Mr. Durant.

Mr. Pualwan asked if Peter checked what other people did at the barn time-wise. For
example; when the grapes arrived to when it left in bottles, said Mr. Pualwan. Mr.
Livingstone replied that Peter spent 65 percent of the time at the vineyard and 35 percent
at the barn. Everyone else were volunteers, said Mr. Livingstone.

Mr. Pualwan asked how much of the work Peter did at the barn versus what the
volunteers did. Mr. Durant said Peter did 60-70 percent of the work at the barn. Peter was
the day-to-day person. Hal did some of the work as needed, said Mr. Durant.

Ms. Safar asked what relevance the work schedule was to the issues. Mr. Pualwan replied
that the issues were complex and he was struggling with the interpretation. He consulted
with the Town Attorney and statewide. The issue of control came up, such as the
percentage of control, percentage of grapes, and the process to understand if it was
agricultural production, said Mr. Pualwan.

Ms. Safar said that the question of control was an issue addressed in the Ochs case that
the farm had control over what went on at the farm. Mr. Pualwan clarified that it was a
question of who was in control of day to day operations at the site. He wanted to make
sure the ZBA had enough information for Deliberative Session, said Mr. Pualwan.

There was discussion regarding a day time site visit proposed for Sunday, January 26.
Mr. Murphy asked that a site visit be done in daylight so that the ZBA members could
view the impact to neighborhood.

Mr. Swayze noted that in the Moore case, page 3, Section 12, practice associated with
farming, it talked about wood production as a practice associated with farming. What was
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the argument here - the pressing of grapes was associated with the growing of grapes,
asked Mr. Swayze. Ms. Safar said that the ZBA should look to exempted agriculture as
defined in the AAP’s., which had 11 criteria, said Ms. Safar.

Ms. Safar read Section 3.2 of the AAP’s, Subsection G, a barn was a farm structure, and
Section 2.06, the AAP definition of a farm structure. Under (i), the ...sale of $1,000 or
more of agricultural products...” met the test of “principally produced.” “Principally
produced” was not in the zoning regulations. It was in ACT 250. That means ‘greater
than 50 percent.” Mr. Durant has submitted an affidavit that greater than 51percent of the
grapes were produced on the farm. The question here was the barn a part of the farm. As
long as it was owned, or leased and under the control of the farmer, or LLC, it was a ‘part
of the farm.” The courts have said that it was good enough. There were no restrictions
that said you have to have it all on one parcel, for example. You have the Ochs decision.
Moore was an example of ‘on site’ ‘off site” and if it was just manufacturing going on
site. It was a question of what was ‘the farm’, said Ms. Safar.

Mr. Pualwan questioned if the leased property with pressing of grapes into wine was ‘on
the farm’. Ms. Safar read from the Ochs cast related to a production facility on leased
property. The court was saying that anything leased was ‘on the farm’. You have to get to
‘on the farm’ to get to principally produced, said Ms. Safar.

Mr. Pualwan said it was a question of the ‘on site’ of farming, or leased property on its
own that was not being farmed. Was the ‘on site’ requirement met — that was the
question, said Mr. Pualwan.

Mr. Tenney said that as per the Ochs case, paragraph 4, the Ochs’ have a total of 300
acres, of which they were operating a 150 acre orchard. They have an orchard and a
facility for the packing and processing of apples. This was way we’re going - that the
operation has to all be on one site, said Mr. Tenney. Ms. Safar replied that it doesn’t
matter. The Moore case says he was not growing anything on his 10 acre parcel. He was
not growing trees, or cutting trees. He was manufacturing and producing and the court
said that was good enough, said Ms. Safar.

Mr. Pualwan suggested that the ZBA schedule a site visit to 181 Windswept for Monday,
January 27, 2014, at 4:30 p.m.

Mr. Pualwan said that the Town Attorney was consulted and there were letters/e-mails
from Wendy Anderson, Department of Agriculture that said farming would need to be
done on site to be exempt. What Ms. Anderson wrote was not a ruling. The ZBA would
request a formal ruling on the issue from the Department of Agriculture to be used as
guidance, said Mr. Pualwan. Ms. Safar stated that the ZBA could not make a ruling. They
have operative law from two Supreme Court opinions. Anderson was a state employee
and could not make a ruling, said Ms. Safar.

Ms. Safar said that she would like to have time to present the argument to the ZBA
members that missed the 01/08/2014 hearing. In the Moore case it was Justice Wright of
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the Supreme Court that made the rulings. The Agency of Agriculture took no position in
Moore. The Department of Agriculture was not a precedent making authority, but the
court was. The Department of Agriculture could have disputed the ruling since July when
the Moore case was heard, but didn’t, said Ms. Safar.

Mr. Murphy read the Moore decision related to three siblings that jointly managed farm
properties as a whole. All the properties constituted ‘the farm’. It was not a separate
parcel. There were no cases similar to this where the processing facility was separate
from ‘the farm’. Moore was producing a product for ‘on the farm’ use only. The Ochs
orchard produced products using 60-70 percent of their own apples. ‘The farm’ was the
property and orchard with the processing facility located on it. The ZBA should ask Joe
McLean to read Moore and Ochs. The answer was not clear, said Mr. Murphy. Ms. Safar
said she disagreed. You have to look at the logical extension of the proposition. For
example, you have a cattle farm with one parcel across a road for grazing cows and a
separate second parcel on the other side of the road where the cows were milked. The
point was that nothing else went on at the second parcel except for milking. What if the
parcel was one lot down, or three lots down, from the milking parlor and was no longer
adjacent. It all was under the control of the farmer. You were saying if part of the
operation was not next door, then it was not farming, said Ms. Safar.

Mr. Pualwan said his question was a lease and how it played a part in the agricultural
practice. Can you use produce on leased land. Regarding the parcel across road, down the
road, or across town you would have to make the argument that it was all one operation.
No evidence has been presented where a lease was used to produce a product from what’s
grown elsewhere and not produced on the leased land, said Mr. Pualwan.

Mr. Evans asked what a lease had to do with what’s grown. They were using his barn to
save on paying rent elsewhere, said Mr. Evans. Mr. Pualwan explained that you were
allowed to use leased farm properties to produce a greater than 50 percent of a product.
He couldn’t see that a leased barn could be used for on site processing. It doesn’t have
anything to do with affordability, said Mr. Pualwan.

Ms. Safar read the ACT 250 exemption. To define an agricultural use you have to follow
the AAP’s, stated Ms. Safar.

Mr. Swayze said that he would like to review the ZBA meeting minutes from January 8
to get up to speed. It seems like the applicant has gone through a process and got some
flip flop advice/answers, said Mr. Swayze. Mr. Evans said that they went forward with
their operation upon the basis on a finding after consulting with the ZA. They took it in
good faith that they qualified as an exempt agricultural practice. They planned to grow
grapes on the Charlotte property in the future. He was invested in part ownership of the
business. He wanted to be good a neighbor. They were just following the rules, said Mr.
Evans.

Mr. Pualwan said that there were questions of just what was asked of ZA by the
applicants. There was no written record of that conversation, said Mr. Pualwan.
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Ms. Safar asked if the ZBA had asked Tom Mansfield what was discussed, or said. She
had explained that the argument was the reliance of a ZA decision that was final and
unapproachable. The ZA decision was never revoked. For further discussion, what was
the ZBA role and position of what the ZA said — if his e-mail was formal, asked Ms.
Safar.

Mr. Pualwan said that the ZBA had no bias regarding agriculture, or wine making. No
appeal before this Board has been overruled in the past. He would like to review case
law, seek further evidence, and consult with the Town Attorney, said Mr. Pualwan.

Mr. Durant asked the ZBA to include the ZA and ask Tom to testify that in July they
went to Tom and told him what they were doing. They had asked how to go through the
process, and what was needed, said Mr. Durant. Mr. Pualwan said it was not uncommon
to go to Tom to get advice. They could ask Tom to come back, said Mr. Pualwan.

Ms. Safar said that it was later that the ZA was influenced by the opinion/position of
neighbors, which prompted him to send that October letter. She would like time to work
with neighbors to resolve those issues, said Ms. Safar. Mr. Pualwan said that the
neighbors’ issues were not relevant to the ZBA hearing.

Ms. Safar said she objected to the ZBA going and getting evidence to bring to a hearing.
That would be seeking ex parte evidence. The ZBA can’t go and seek outside evidence
and make a ruling. The ZBA was a quasi-judiciary body and your job was to take
evidence presented at the hearing, said Ms. Safar.

Mr. Murphy asked for time to comment.

Mr. Swayze asked what impact a continued hearing would have on their business. Mr.
Evans said that they were not crushing now, but had wine sitting in tanks. Mr. Durant
said that if the hearing was pushed out to the spring and they couldn’t bottle the wine that
would put them out of business. Ms. Warden said the applicant didn’t have to stop the
operation if they applied for a Home Occupation.

Ms. Safar said that the letter received from Tom did not call for the applicants to stop
operations. The applicants have conditional approval. The applicants have expressed
interest in planting grapes at the Evans property. The ZBA could say they were exempt as
long as they planted grapes within the next six months, suggested Ms. Safar.

Mr. Pualwan said that he would like to come to a final determination versus finding a
date down the road. The hearing could be continued to January 29. He would know if a
request for a formal opinion was needed after the site visit, said Mr. Pualwan.

Mr. Durant asked if the ZBA would be satisfied if he planted grapes on the Evans
property. Planting was normally done in the spring, which could be by Memorial Day,
said Mr. Durant. Mr. Pualwan said it was not clear if that was relevant. How many grape
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vines could be planted, asked Mr. Pualwan. Mr. Durant explained that 750 plants per acre
could be planted. Mr. Evans said that there were a couple of acres with suitable soil. He
would need to discuss how that would impact a neighbor who grazed cows, said Mr.
Evans.

Mr. Pualwan asked if the applicant’s contention was that the wine making activity
qualified as ‘processing’ under the AAP’s. Mr. Durant replied that generally processing
was preparing a product for market as per the AAP’s. Ms. Safar said that the barn was a
farm structure as per AAP’s.

Mr. Pualwan asked if there was air conditioning, or climate control in the barn. Mr.
Evans replied that one half of barn was heated, but where the tanks were was not heated,
or cooled. There was no air conditioning, said Mr. Evans.

PUBLIC COMMENT
Mr. Murphy said he was representing Charles and Julia Russell who were abutting
neighbors, and summarized:

e That the ZA’s decision related to an agricultural exemption that may or may not
have been made, was not formal, not posted, neighbors were not informed, and
therefore not binding.

e There were concerns regarding a cement pad outside of barn where de-stemming,
crushing and composting of grapes occurred.

e The lease says it was for ‘part of barn’, which was not detailed.

e Atissue was what constituted ‘the farm’.

Mr. Murphy asked the applicant what percentage of the grapes came from the Little
Sister’s Vineyard. Mr. Durant replied about 20 gallons. Mr. Murphy said that the Little
Sister’s Vineyard was a related vineyard where they buy grapes and could impact the
greater than 51 percent definition, said Mr. Murphy. Mr. Durant said he would
recalculate the percentage, but it wouldn’t impact the amount of grapes grown on the
farm.

Mr. Murphy expressed concern that the AAP’s were being pushed to the extreme to make
the leased portion of a barn as part of ‘the farm’. They were bringing in a portion of
grapes grown on a leased farm in Grand Isle. For the record, he was submitting copies of
all four Ochs cases. The cleanest decision was the Environmental Board’s decision, said
Mr. Murphy.

EXHIBIT G: the ZBA accepted and marked the four submitted Ochs cases as
Exhibit G.

Mr. Murphy said that the East Shore Vineyard website stated that they do bring in grapes
from other grape growing farms. Listed was the Little Sister Vineyard in St Albans, VT,
said Mr. Murphy. Mr. Murphy submitted a copy of the East Shore Website pages for
ZBA review.
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EXHIBIT H: the ZBA accepted and marked the pages of the East Shore Vineyard
website as Exhibit H.

Mr. Durant said he had recalculated the use of grapes grown on the East Shore Vineyard
farm at 51 percent. This was the lowest that the percentage would go, stated Mr. Durant.

Mr. Murphy said every case presented has a processing facility on the real farm. The
term, ‘principally produced’ on the farm hasn’t been decided. Regarding ex parte
evidence — the ZBA could seek an opinion of their own regulations, which was not
evidence. It was an acceptable practice, and was what the applicant did, said Mr. Murphy.

Mr. Livingstone said that regarding Mr. Murphy’s comment related to owned land and
leased land. In Grand Isle there was a farmer with a farm and leased land. That farmer
takes his heifers to the leased farm. Farmers don’t always own all the land being farmed,
said Mr. Livingstone.

Mr. Livingstone said that he owns the farm that was leased to Ben Durant and Hal Evans.
Hal Evans owns the Charlotte barn, said Mr. Livingstone.

Ms. Machavern, an abutting neighbor, said she would be out of town and would miss the
site visit and hearing. She has lived 27 years on a lot within a four lot subdivision of the
Lavallette farm. All the lots were on a shared driveway. Does the ZBA look at impacts to
the neighborhood when they reviewed applications, asked Ms. Machavern. Mr. Pualwan
explained that this was an appeal of a ZA determination that the applicant needed to
apply for a Home Occupation. Depending on if the ZBA finds to uphold the ZA
determination then that process would accept those concerns. It would not go before this
Board. If the determination was over ruled and the practice qualified as an agricultural
exemption, then the Town had no jurisdiction, said Mr. Pualwan.

Ms. Machavern said that she was notified as an abutter. The names and address were
incorrect, said Ms. Machavern.

Ms. Warden said Tom’s letter explained that the applicant would need to apply for a
Home Occupation, which would be heard by the ZBA. Agricultural exemptions would go
before the new ZA, Jeannine McCrumb, said Ms. Warden.

Mr. Murphy submitted a copy of a lower court Moore case that included more detail of
the land situation and processing of lumber products.

EXHIBIT I: the ZBA accepted and marked the submitted lower court decision of
the Moore case as Exhibit I.

MOTION by Mr. Fisher, seconded by Mr. Webster, to continue the appeal of Hal
Evans, 181 Windswept Lane, of the Zoning Administrator’s decision that a permit
for a Home Occupation was required because their business does not qualify as an
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Accepted Agricultural Practices exemption to Wednesday, January 29, 2014, at 8:00
p.m., and to schedule a site visit for Monday, January 27, 2014, at 4:30 p.m.
VOTE: 5 ayes; motion carried.

ADJOURNMENT
The ZBA meeting was adjourned at 9:20 p.m.

Minutes respectfully submitted, Kathlyn Furr, Recording Secretary.

Minutes subject to correction by the Charlotte Zoning Board of Adjustment. Changes, if any, will be
recorded in the minutes at the next meeting of the Board.



