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TOWN OF CHARLOTTE
ZONING BOARD OF ADJUSTMENT
DECEMBER 16, 2014

DRAFT

MEMBERS PRESENT: Frank Tenney, Chair; Jonathan Fisher, Andrew Swayze,
Mathew Zucker. ABSENT: Douglas Webster.

ADMINISTRATION: Britney Tenney, Zoning Clerk.

OTHERS PRESENT: Ashley Robinson, Michael Russell, Robert Mack, Chris Fortin,
Becky Fortin, Kristin DeStigter, Justin Bora, Steve Mack, Jeff Hall, Melanie Goodman,
Jonathan Silverman, Dale Knowles, Eric Silfen, and others.

Minutes subject to correction by the Charlotte Zoning Board of Adjustment. Changes, if any, will be
recorded in the minutes at the next meeting of the Board.

AGENDA:

ZBA-14-09: Conditional Use review for a Contractor’s Yard/Home Occupation I11
for the Fortin property located at 2737 Lake Road. The property is located in the
Rural District.

CALL TO ORDER
Mr. Tenney, Chair, called the meeting to order at 7:05 p.m.

ZBA-14-09: CONDITIONAL USE REVIEW FOR A CONTRACTOR’S
YARD/HOME OCCUPATION Il FOR THE FORTIN PROPERTY LOCATED
AT 2737 LAKE ROAD. THE PROPERTY IS LOCATED IN THE RURAL
DISTRICT.

Ashley Robinson, Landscape Designer, Michael Russell, attorney, Chris Fortin and
Becky Fortin, owners, appeared on behalf of the application.

STAFF NOTES
Mr. Tenney reviewed staff notes, and that a site visit was conducted on Saturday,
December 13, 2014.

SITE VISIT:

2737 Lake Road, Rural District, Fortin Property, Saturday, December 13, 2014.
Present: Jonathan Fisher, Frank Tenney, Andrew Swayze, Matt Zucker, ZBA members,
and Britney Tenney, ZBA Clerk. Christopher & Rebecca Fortin, property owners,
Michael Russell, owner representative, Jonathan Silverman, and Eric Silfen & Kiristin
DeStigter, adjoining neighbors, were also present.

The ZBA members viewed areas where new screening is proposed to be planted, viewed
the proposed contractor’s yard, agriculture, and residential areas, and observed areas for
proposed parking. The ZBA observed where a new fuel bunker is to be placed and where
a current salt shed is proposed to be relocated and the area where a new enclosed riding
arena is proposed. The property was viewed from the front, rear, and side boundary lines.
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APPLICANT COMMENTS

Mr. Russell reviewed a written Memorandum in Support of Application, date-stamped
received 12/16/2014, and explained that the Fortin’s have operated a lawn care and snow
plowing business from their home since 1992. A 2013 wood processing Home
Occupation 11 application was denied. The present application was a different
application from 2013. Ms. Robinson, Landscape Designer, has modeled proposed
improvements, said Mr. Russell.

Ms. Robinson narrated proposed changes as depicted on 3-D computer generated site
plans as follows:

e First view - looked at the property from the west as it presently exists. The
current business, agricultural, and residential areas were pointed out.

e Second view — looking west from Lake Road showed the residential house, an
agricultural structure in the property’s back, and existing screening trees and
shrubs.

e Third view - south and east showed an existing garage/shop, proposed
agricultural structure, and existing salt/sand shed, which would be relocated, and
fuel bunkers.

e Fourth view — looking southwest from the DeStigter house showed proposed
screening to hide the Fortin business from the DeStigter home.

e Fifth view — looking from Lake Road south and east showed proposed added
screening to hide the business areas and to block views going further north along
Lake Road.

Mr. Russell pointed to the locations of the DeStigter, Goodman, and Silverman properties
in relation to the Fortin property on a site map. The Fortin property was bounded by three
active agricultural uses that included land leased by Robert Mack, the DeStigter’s
property and the Russell’s own agricultural uses. The open Goodman property abuts the
Fortin property. The Fortin business was a commercial use on the edge of a sparsely
populated residential area, stated Mr. Russell.

Mr. Russell noted that the existing salt/sand shed would be relocated closer to the
existing garage/shop. Screening would be planted to the southeast corner of the subject
property with additional plantings along the front on Lake Road. A large agricultural
structure was under construction and would provide screening of the property to the
south, explained Mr. Russell.

Mr. Russell reviewed references to language and goals in the Town Plan; balancing rights
of a property owners versus adjoining property owners based on the Town’s public
interest; the Fortin’s lawn care and snow plowing businesses as a critical local
commercial business; over-lapping regulations that included Sections 2.5(f)(4) related to
a Contractor’s Yard — Home Occupation |11, or adaptive use; 4 standards for a Home
Occupation use; Section 4.6 related to hazardous waste/materials and
vehicular/equipment fuel as an exception of a hazardous material as per Home
Occupation I and 11 permits; and up to 9 employees allowed under a Home Occupation



94

95

96

97

98

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139

CHARLOTTE ZONING BOARD OF ADJUSTMENT 12/16/2014 PAGE 3

III permit. The Fortin’s said that they might have up to 5 employees during the summer
months. The proposed and existing screening would protect the adjoining neighbors from
the Fortin’s business. The ZBA was allowed to consider what was there as a business and
if it fits with the character of the neighborhood, said Mr. Russell.

ZBA QUESTIONS/COMMENTS

In response to a question regarding the equipment schedule submitted, Mr. Fortin
explained that the number of trucks on the property included back up snow plow trucks,
and extra lawn mowers in case of breakdowns. Not all the equipment was used at the
same time. Both he and his wife drove the snow plow trucks in winter, said Mr. Fortin.

Mr. Russell reviewed the eight Performance Standards. Sound/noise generated by the
business would be mitigated by the screening. The other standards don’t apply. Currently
there were two motion lights on the building that complied with regulations, said Mr.
Russell.

Mr. Tenney asked for clarification of the lights location. Mr. Russell pointed to the lights
using Sheet 2 of the site plans.

Mr. Fisher asked if trees would be planted on an existing dirt pile. Mr. Russell replied
that the proposed trees would be planted on a berm running behind the salt shed and fuel
bunker. The 3-D images presented a ‘flattened’ view that did not really represent the
topography of the property, said Mr. Russell.

Mr. Fisher asked if the trees would grow well in the soil types on the property. Mr.
Russell pointed to soil types utilizing a soil overlay map. The berm and tree heights
would be clarified on the site map via notes, said Mr. Russell. Mr. Fortin said that trees
planted on top of the berm would be out of any wet soil conditions.

Mr. Tenney asked for clarification of the business parking plan. Mr. Russell explained
that the summer employees would park in the business parking area. There were no
winter employees. The parking area would be used to pile snow and materials in winter,
said Mr. Russell.

Mr. Tenney noted that the 3-D model didn’t show where people would park, or if trucks
or trailers would be parked there.

Mr. Swayze asked for clarification regarding Home Occupation Ill, Standard 7, character
of the neighborhood. For example; if a change in neighborhood character assessment
should be made as if the applicant hadn’t been there for 40 years and it was a green field.
Does the length of use enter into play - if the business was already occurring was that a
change of character of the neighborhood, asked Mr. Swayze. Mr. Russell replied that the
ZBA had a lot of latitude to look at the district. The Purpose Statement and Town Plan
language addressed ‘character of a neighborhood’ related to the Town vision, property
rights of an owner and Town public interests. The neighborhood feels like a working
landscape. This neighborhood does not have curbing or manicured lawns, for example. It
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was important to consider the immediate area surrounding the property. The ZBA could
abstract how this area compares to other areas in Charlotte, Chittenden County, or
Vermont. There was no clear legal guidance on how to define it, said Mr. Russell.

Mr. Zucker asked for clarification of the nature of the Fortin business in context of the
application presented as a growth of an existing business and expansion of the property
and equipment used. It sounded like the business had grown over the course of years.
With the changes proposed was there excess capacity to continue to grow, or would the
business outgrow the property, asked Mr. Zucker. Mr. Russell said that a measure of
growth was the number of employees. The Fortin’s scaled back the number of employees
when the ZBA denied a prior 2013 application. There were as many as 5 employees — 3
employees were viable for the current business, said Mr. Russell. Mr. Fortin reiterated
that in winter it was just him and his wife, and maybe one other person.

Mr. Tenney briefly reviewed that the prior 2013 application was for a Home Occupation
Il wood processing business that was denied.

Mr. Russell said that in 1982, or earlier, the Fortin’s needed a Conditional Use approval
for a home occupation. In 1992 the Home Occupation regulations and zoning had
changed to include various levels. A Home Occupation I didn’t require a permit. Home
Occupations II and III do. The Fortin’s were saying that they had a prior Home
Occupation, stated Mr. Russell.

Mr. Zucker asked if the Fortin’s were planning future growth of the business. Mr. Fortin
replied that he was not planning on more growth. With the 3 employees the business was
doing well. He was allowed a maximum of 5 employees as per the regulations, said Mr.
Fortin.

Mr. Russell said that the applicant has submitted an equipment schedule, a parking plan
and a screening plan with the application. The ZBA should make enforcement and
compliance feasible. If there were any future changes to the business the applicant could
ask for a modification, said Mr. Russell.

Mr. Fisher asked if the Fortin’s would be taking on clients for the riding arena. Where
would horse clients park, asked Mr. Fisher. Mr. Russell pointed out that a permit was not
required for an agricultural use. Ms. Fortin stated that she was not taking on an
agricultural business, or clients. Mr. Russell said that it was a personal use riding arena.

Mr. Swayze asked if there was an example of a Charlotte property that utilized screening
from a street view. Ms. Robinson replied that Steve Denton, Spear Street, screened his
commercial business from the road, or Precourt off Greenbush Road. Arborvitae used for
hedges were common hardy evergreens that grew quickly, explained Ms. Robinson.

PUBLIC COMMENTS
Ms. DeStigter, neighbor located on the north and east of the Fortin property, said that
while the Fortin’s were hard working people, she also has worked hard to have a home in
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Charlotte. It felt like her property rights were violated as well. The ZBA had voted
unanimously against the Fortin’s Home Occupation III, Contractor’s Yard application for
a wood processing business last spring, said Ms. DeStigter.

Ms. DeStigter read the ZBA Findings of Fact and denial for the 2013 application and 24
VSA 4470, appeals for reconsideration doctrine, into the record, and said that this was the
same application. Based on the doctrine there has to be a change in zoning bylaws or in
the neighborhood in order to reconsider a denied application, stated Ms. DeStigter.

The ZBA accepted and marked the following submittals as exhibits:
e Exhibit A - a revised site map for the Fortin application, dated 12/16/2014.
e Exhibit B — Memorandum of Support, dated stamped 12/16/2014.
e Exhibit C —four colored 3-D drawings showing views from the surrounding
properties.
e Exhibit D - §24 VSA 4470 regarding successive applications.

Ms. DeStigter submitted several photographs taken on the day of the ZBA site visit.

Ms. DeStigter pointed out that there was no precedent for a Contractor’s Yard in a
residential area. The 1996 Town letters to the Fortin’s stated that the Fortin’s were out of
compliance with their business. Approval of the current application would allow a Home
Occupation I11 as a new precedence in Town where residents were not following the
rules. She has submitted photographs showing vehicles on the Fortin property. She has
talked to the Fortin’s regarding their front and back yard appearances. Things have not
changed, stated Ms. DeStigter.

Ms. DeStigter thanked Mr. Russell for hiring a landscape designer, but the 3-D images
did not capture the Fortin’s property. The large trees depicted don’t exist; the existing
trees were scraggily and far apart. She planted a line of arborvitae as shown in the
submitted photographs. The maximum height was 8’, which was mildly screen but you
can easily see activity at the Fortin’s, the backyard and all the trucks. The photographic
views were taken from her house, said Ms. DeStigter.

Mr. Tenney said that 24 VVSA 4470 was for a reconsideration of an application decision
within 30 days of a denial. This was a new application, said Mr. Tenney. Ms. DeStigter
said that the state statute arose during a conversation with an attorney.

Mr. Silverman, neighbor, said that he has lived in the area longer than anyone else. He
has seen changes over time; for example, there was a trailer on the Fortin property
originally. He has seen the Fortin’s business grow. There was no model in Charlotte for
this situation and as a neighbor he has to think of the esthetics and the community.
Regarding Mr. Zucker’s question on growth of the business - when does it stop, or end. If
approved does a Contractor’s Yard Home Occupation III permit go with the property
beyond the Fortin’s ownership, asked Mr. Silverman. Mr. Tenney replied yes. The permit
would run with the property. For example, if there was a store on the property and it was
sold then a new owner had the right to operate a store, explained Mr. Tenney.
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Mr. Silverman said that the Fortin’s claim to want to keep the business small with a
maximum of 3-5 employees. He understood that the bylaws allowed up to 9 employees.
Does that mean that a new owner could have 9 employees, asked Mr. Silverman. Mr.
Tenney replied that if the permit was approved and there was a change to 9 employees
then the property owner would need to appear before the ZBA for a new permit. The
ZBA could condition approval that there could be no more than 3-5 employees and the
applicant would need to re-apply if they wanted more employees, suggested Mr. Tenney.

Mr. Swayze suggested conditioning the schedule of equipment as well.

Mr. Silverman asked how the landscaping plan would be enforced if the application was
approved. Mr. Fisher said that the Zoning Administrator would enforce the conditions of
the permit.

Ms. Goodman, neighbor, asked why this was considered a new application versus the
2013 application. Mr. Swayze replied that the 2013 application was for a wood
processing business. This application was to expand an existing lawn mowing/snow
plowing business and to correct a compliance issue, clarified Mr. Swayze.

Ms. Goodman said that for a point of clarification, the last decision denied a wood
processing expansion. Nothing else cited by the ZBA has been changed or resolved.
Enforcement needs to be addressed, stated Ms. Goodman.

Mr. Russell said that there was a common misunderstanding regarding the term
‘precedent’. The ZBA was hearing evidence and making a decision based on the
testimony at this hearing. People were rightly concerned that the ZBA and ZA decisions
would allow similar operations in Town. It was prudent not to address that in open
session. There are differences between this new application and the 2013 application. The
ZBA understands that and could approve the new application with conditions if
necessary. Wood processing was not a part of this application. The business area was
smaller with a less intensive use. The Town told the Fortin’s they had to apply to come
into compliance. In conversations with the ZA the Fortin’s were urged to submit a new
application with documentation of the proposal. During the site visit it was noted that
there would be no clients on site. All operations of the business were off site except
storage of equipment and materials, said Mr. Russell.

Ms. Goodman asked if the ZBA would look at the proposed plan versus what was
proposed previously. Mr. Fisher replied that was considered a de novo application — a
New process.

Ms. DeStigter submitted documents from 1996 and forward regarding the Fortin issues.

The ZBA accepted and marked the following as exhibits:
e Exhibit E - four photographs submitted by Ms. DeStigter, dated 12/13/2014.
e Exhibit F — documents from the 2013 Fortin application hearing.
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MOTION by Mr. Fisher, seconded by Mr. Swayze, to continue the hearing
regarding ZBA-14-09, a Conditional Use review for a Contractor’s Yard/Home
Occupation I11 for the Fortin property located at 2737 Lake Road to January 21,
2015, at 7:30 p.m.

VOTE: 4 ayes, 1 absent (Mr. Webster); motion carried.

ADJOURNMENT
MOTION by Mr. Fisher, seconded by Mr. Swayze, to adjourn the meeting.
VOTE: 4 ayes, 1 absent (Mr. Webster); motion carried.

The ZBA meeting was adjourned at 8:50 p.m.

Minutes respectfully submitted, Kathlyn Furr, Recording Secretary.



