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TOWN OF CHARLOTTE
ZONING BOARD OF ADJUSTMENT
JANUARY 21, 2015

DRAFT

MEMBERS PRESENT: Frank Tenney, Chair; Matt Zucker, Jonathan Fisher, Douglas
Webster, Andrew Swayze.

ADMINISTRATION: Britney Tenney, Zoning Clerk.

OTHERS PRESENT: Michael Russell, Chris Fortin, Becky Fortin, Ashley Robinson,
Peter Trono, Liam Murphy, Steve Mack, Maratha Whitfield, Kristin DeStigter, Eric
Silfen.

Minutes subject to correction by the Charlotte Zoning Board of Adjustment. Changes, if any, will be
recorded in the minutes at the next meeting of the Board.

AGENDA:
e Continuation: ZBA-14-09: Fortin Conditional Use Review, property located
at 2737 Lake Road.

CALL TO ORDER
Mr. Tenney, Chair, called the meeting to order at 7:32 p.m.

CONTINUATION: ZBA-14-09: FORTIN CONDITIONAL USE REVIEW,
PROPERTY LOCATED AT 2737 LAKE ROAD.

Chris Fortin and Becky Fortin, owners, and Michael Russell, attorney, appeared on behalf
of the application.

STAFF NOTES
Mr. Tenney reviewed staff notes, and noted that new exhibits had been submitted as
follows - Exhibits G, H, I, J, and K.

Mr. Tenney noted that the applicant’s, Chris and Becky Fortin, and Mr. Russell were still
under oath.

Sworn in were: Liam Murphy, Kristin DeStigter, Maratha Whitfield, and Steve Mack.

APPLICANT COMMENTS
Mr. Russell reviewed the following submitted exhibits:
e Exhibit G: date stamped 12/17/2014, Vermont Supreme Court case regarding
Woodstock Community Trust and Housing PRD;
e Exhibit H: Appeal of Armitage, et al, date stamped 12/17/2014, which Ms.
DeStigter had referred to at a previous hearing;
e Exhibit I: Supplemental Memorandum in Support of the application, date stamped
01/21/2015;
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e Exhibit J: two photographs of example cedar hedges located on Dorset Street,
date stamped 01/21/2015; and

e Exhibit K: two photographs of example fuel bunker structures taken in
Ferrisburgh, date stamped 01/21/2015.

Mr. Russell asked why the ZBA had continued the hearing. Mr. Tenney replied that the

ZBA had continued the previous hearing in order to seek a legal opinion from the Town
Attorney regarding the applicants’ argument of a ‘successive application doctrine’. The
Town Attorneys’, Stitzle, Paige and Fletcher, P.C., opinion has been accepted as Exhibit
L, dated 01/16/2015, said Mr. Tenney.

It was the consensus of the ZBA members to enter Exhibit L into the record.

EXHIBIT L: the ZBA marked and entered the Town Attorney legal opinion, dated
01//16/205, regarding ‘successive application doctrine’ as Exhibit L.

Ms. Tenney, ZBA Clerk, provided copies of Exhibit L to the applicants, Mr. Russell, and
Mr. Murphy for review.

ZBA QUESTIONS/COMMENTS
Mr. Swayze read the Town Attorneys’ legal opinion into the record. A second application
was not successive application, said Mr. Swayze.

Mr. Russell asked if a second site visit was needed. Mr. Fisher replied no.

Mr. Tenney asked if the Town had received any documented noise complaints since the
previous application. Mr. Russell replied there were none known.

Mr. Murphy reviewed that Mr. Hotaling had communicated with the Zoning
Administrator (ZA) over the summer regarding a series of violations over the years that
the Town had not addressed, or enforced. Since the May ZBA decision the Fortin’s
business has continued. The Town lack of enforced was a problem. An applicant could
ignore a decision since the Town doesn’t enforce its regulations, said Mr. Murphy.

Mr. Webster asked if there had been changes in the Fortin operations since the May
decision. Mr. Fortin explained that during the ZBA site visit he ran his equipment so that
the ZBA members could hear and judge what ‘noise’ was created. The ZBA members
had to stop talking in order to hear the machines. There wasn’t that much noise, stated
Mr. Fortin.

Mr. Tenney said that he understood as per the current site plan the commercial area was
reduced, and the wood processor equipment removed from the property.

Mr. Russell explained that all lawn equipment has been moved inside since the May ZBA
denial of the Fortin application for a Home Occupation Il permit. Since his involvement,
his client asked for a Certificate of Compliance from the ZA. Nothing could be stored
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outside. The ZA visited, inventoried the outside equipment and decided it would be hard
to continue operations under a Home Occupation | permit. Mr. Fortin agreed to take steps
to re-apply for a Home Occupation I11, comply with the criteria, and to solicit his
neighbors input. He did that. In discussions on how to comply: he reduced the 30 percent
commercial use, did on-sight visits with everyone, and addressed visual and noise
concerns by rotating a building 90 degrees to create a visual and noise barrier. The
proposed screening at the east corner was changed. There were a few months when the
equipment was off-site and outdoor equipment storage would work. If the ZA has
received complaints it was due to equipment still stored outdoors. The applicant has
detailed storage of equipment in and out side. A previous long berm proposed in the
previous application has been replaced by an agricultural structure. The applicant has
supplied a site plan to the ZA and the agricultural structure would provide noise and
visual screening, reiterated Mr. Russell.

Mr. Fisher recalled that during the site visit the applicant said that he would plant a row
of cedars on a berm.

Mr. Webster asked what equipment was now stored inside. Mr. Fortin replied rototillers,
excavators, brush hogs, etc.

Mr. Tenney asked if fence details were required or proposed. Mr. Russell said in
developing the application the applicant thought the ZBA might seek fencing as a
condition. The cedar tree plantings would address screening concerns, said Mr. Russell.

Mr. Webster asked if the number of commercial vehicles and equipment met the
regulations. Mr. Russell replied that the commercial vehicles impact was visual other
than when they were started up and left the property. When the equipment was off site
there was no impact. There were VVermont court cases that overrode the Town
regulations. The Town can’t have discretionary regulations, stated Mr. Russell. Mr.
Tenney pointed out that the Town could limit the number of vehicle. Mr. Russell replied
that he didn’t think the Town had a provision that was enforceable.

Mr. Murphy read the May ZBA decision into the record regarding conditions. The realty
was what was seen on site. Every summer morning three employees drove in and parked.
Mr. Fortin readied the mowers, trailers, trucks and equipment to move materials. There
were dump trucks idling, material being loaded, three trucks and trailers with mowers go
out and coming back sometimes after dark. The primary Home Occupation | activities
must occur indoors. You wouldn’t load stone, dirt, or compost indoors, or ready mowers
indoors. The landscaping plan from the application shows 10’ high plantings. Ten foot
trees wouldn’t be planted and it would take years for those trees to grow to a 10° height.
Regarding bulk fuel tanks related to Home Occupation Ill, the size of the tank must be
characteristic of what would be found in a residential use versus large commercial tanks.
The traffic to the Fortin business already exceeds the number for the area and that won’t
change. The area was not a commercial area. It was residential in nature. The number of
vehicles and equipment exceeds what was shown on the proposed site plan. The
neighbors respect the Fortin’s as hard working people that have created a successful
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business. However, if the application was approved then that would open the Town to
more contractor yards. A lighting plan was unknown. Trucks, trailers, and employees all
generate noise. The ZBA review focus should be “changed conditions”. It was still a
residential neighborhood, and the neighbors haven’t left. If the ZBA considered imposing
conditions those conditions should be specific — the size of the trees to be planted,
number of vehicles, number of employees, hours of operation, etc. There has been no
evidence that operation has changed. There was still a contractor’s yard next to
residential houses, reiterated Mr. Murphy.

Mr. Zucker asked what percentage of Mr. Fortin’s business was from Charlotte residents.
Mr. Fortin replied 95 percent.

Mr. Swayze said to Mr. Russell and Mr. Murphy that typically the ZBA approved an
application with conditions and enforcement was left to the Town. Were there any
mechanisms to allow for a review of compliance following an application approval. For
example, would a board conduct site visits following an approval to make sure that the
conditions were complied with, clarified Mr. Swayze. Mr. Russell replied that Burlington
did follow up visits and reported back to a board. He was not aware of a post approval
‘trial” period in Charlotte. The applicant was open to revisiting a decision by the ZBA
after the fact. In the current site plan the applicant tried to be specific where equipment or
material would be stored. It would be easy for the ZBA to say “that’s not what you said
you would do”, suggested Mr. Russell.

Mr. Murphy said there were two parts to the application:
1. Physical, as in structures. The ZBA could condition approval upon a Certificate of
Occupancy.
2. Compliance. The ZBA could ask the applicant to return with documentation that
the applicant has complied with conditions, or could hold a compliance hearing to
determine if additional conditions should be imposed.

Mr. Swayze asked how the ZBA should view the application. Should it be as: the
business existed at that location and conformed to the character of the neighborhood. Was
it a part of the neighborhood since it existed. Or, should it be viewed as a new business
moving in with a new application. Those were two different things, stated Mr. Swayze.
Mr. Murphy said it was dangerous to “grandfather” in something after the fact. A
grandfather clause applied only to something that legally existed in the first place. For
example; before zoning people could build a house on a one-half acre. Then zoning
became 5 acres. The existing house on the one-half acre was still legal. A different view
was “I’m here, so why not just let me do it.” Three Bianci statutes have dealt with the
mistaken concept that if there was a violation and it has continued 15 years or longer,
then the town can’t stop it, said Mr. Murphy.

Mr. Swayze asked if it was Mr. Murphy’s opinion that the ZBA should look at the
application in the context that it exists. Mr. Murphy replied no. That would award
illegality. What was approved over a phone was ‘yes, you can have a lawn care business
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as long as it occurred inside and the owner was the only employee’. In this case the
neighbors were trying to get their neighborhood back, said Mr. Murphy.

Mr. Swayze asked if the ZBA should look at the business as if it didn’t exist, and should
look at it as an application for a new business in this area. Mr. Murphy replied yes.

Mr. Russell asked if Mr. Swayze was asking if this business, or any business like it
should be in the neighborhood. Mr. Swayze said he was asking if the ZBA should look at
it as if this business was located on this lot, or as a bare lot and was a new application.
Mr. Russell said that Mr. Murphy’s reasoning was that this business has been illegal.
First the ZBA must determine if it was in character of the area, and to define ‘character of
the area’. When the Town allowed home occupation’s it required a conditional use
permit. Regarding the illegal issue — there are several other businesses in Town that have
existed every bit as this business. They may have not grown, or come to the attention of
the Town. This business and others like it in the residential areas do factor into the
character of the area. A conditional use was problematic. It was not clear without a
‘character of the neighborhood’ standard, stated Mr. Russell.

Mr. Murphy pointed out that an “officer, every one else was speeding too’ excuse was
not acceptable. A guestion was what as the character of the neighborhood, said Mr.
Murphy.

Mr. Tenney asked shouldn’t a Home Occupation | business come into consideration. Mr.
Murphy replied that by putting everything inside and no employees the applicant could
do a Home Occupation I if that was a base level of ‘character’ of the area. However, the
business doesn’t have a permit currently. Where does the level of business growth stop
was a question. Look at the neighborhood as if the business was not there in order to
determine ‘character’ of the neighborhood, suggested Mr. Murphy.

Mr. Russell said that there was testimony presented that was addressed in the
Memorandum, such as vehicle storage, storage of fuel that was safe and not visible to the
neighbors. No precedential value in this case. The applicant would agree with Mr.
Murphy that the ZBA could specify conditions in an approval. The applicant didn’t want
a Notice of Violation. The case was not that everyone was breaking the law and this one
got caught. The Town should work on its ordinances to make this work, said Mr. Russell.

Mr. Mack said there were 2-3 other contractor’s yards existing near his house. Where in
Charlotte was there an area for a contractor’s yard. He had 7-8 houses within 1,000 feet
of his own house, said Mr. Mack.

Ms. DeStigter noted that the fact that ‘other people were doing it was brought up
repeatedly. That did not make it OK. Her house was to the north of Fortin’s. The
Hotaling’s and Goodman’s lived to the south of Fortin’s. Yes, there were agricultural
uses in the area as well, but it was a residential area. She has lived in her house since
2001. She wants the Fortin’s to succeed; just not in this location. The Town had no
checks or balances in place. The Fortin business has grown and there was no
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enforcement. She saw trucks and cars spilling out onto the Fortin’s front yard. Trucks and
cars were visual impact that impacted her property values. The proposed trees to be
planted were saplings. It would take years for those trees to grow high enough to mitigate
the visual impacts. She wanted to preserve the character of where she lived. If this was to
be a small business without the impacts it has now then why do they need large oil
tankers coming in to fill a few mowers, asked Ms. DeStigter. Mr. Russell clarified that
the Fortin’s have one 500 gallon and one 260 gallon tank and used 750 gallons of fuel per
week.

Mr. Fortin said he has lived there since 2001 and his business hadn’t changed much. He
could prove what equipment was bought and when, stated Mr. Fortin.

Mr. Murphy said that at the last hearing he had submitted aerial photographs from 1994
to 2012 that showed how the Fortin business has grown.

Mr. Murphy submitted a new packet of materials that included a cover letter from his
office, documents from the Town records, and aerial photographs. The photographs show
the progression of the commercial use area coverage, trucks, and equipment. The
business started with 1-2 mowers, in one building and has grown into a major
contractor’s yard, said Mr. Murphy.

Mr. Russell said that it was not clear that the ZBA should accept the whole Town file
other than the photographs. Mr. Fisher suggested that there were new ZBA members that
might like to have the submittal.

EXHIBIT M: Murphy, Sullivan and Kronk letter, dated 12/12/2013, regarding a
request by the Fortin’s for a “Wood Processing facility”, Town records, and
photographs were accepted and entered as Exhibit M.

Mr. Murphy gave a copy of the letters and photographs to the applicant for review. The
2005 photograph was the clearest, said Mr. Murphy.

Mr. Russell handed in a copy of the 2005 photograph that the Fortin’s had marked to
indicate the business use area in 2012. Most of the property was used as a garden and
agricultural use, said Mr. Russell.

Mr. Tenney noted that most of the business use was to the south, and included storage of
materials.

Mr. Russell asked to use the marked photograph of the applicant’s business use over time
as a submittal.

EXHIBIT N: a 2005 photograph drawn on, dated 05/19/2012, and submitted by the
applicant as the business use area was marked and accepted as Exhibit N.

There were no further questions or submissions.
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MOTION by Mr. Fisher, seconded by Mr. Swayze, to close the hearing regarding
ZBA-14-09, a request by Chris and Becky Fortin for a Conditional Use review,
property located at 2737 Lake Road, and to take up consideration in Deliberative
Session.

VOTE: 5 ayes; motion carried.

DELIBERATIONS
The ZBA members entered Deliberative Session at 8:50 p.m.

ADJOURNMENT
The ZBA meeting was adjourned at p.m.

Minutes respectfully submitted, Kathlyn Furr, Recording Secretary.



