
TO: Charlotte Zoning Board of Adjustment

FROM: Roger E. Kohn, Esq., Attorney for Lee and Debby Minkler

DATE: May 17, 2018

RE: Hearing Scheduled May 23, 2018

Introduction

Lee and Debby Minkler’s position with regard to the hearing which has been scheduled
is as follows.  Lee and Debby applied for a zoning permit for their home occupation on
September 15, 2017.  We believe that, by operation of law, that permit has been
granted, as discussed more fully below.  However, we plan to demonstrate to the
zoning board at the meeting that in any event the home occupation is in compliance
with the Charlotte Zoning Ordinance and should properly be granted.  We will seek the
advice of the zoning board as to how best to proceed.  Relevant documents are
attached.

It should be noted that we are informed that Stuart Bennett will express his concern to
the zoning board about the procedure that the town followed in dealing with the
Minklers’ zoning application, but that Stuart and Pati are not opposing the Minklers
application, but rather are taking no position with regard to the Minklers application or
whether a permit has been or should be granted.

The History Of This Application

The Minklers filed a zoning permit application on September 5, 2017.  On October 12,
2017 Joe Rheaume, the zoning administrator, met with Lee at his house.  On October
23, 2017 Mr. Rheaume wrote a letter concluding: “At this point in time I will not be able
to approve an application for a Home Occupation II.”   He addressed several issues as
to which we think he was incorrect, and which will be discussed later in this
memorandum.

On March 7, 2018, Stuart Bennett and Pati Naritomi, the Minklers neighbors, wrote a
letter addressed to the current zoning administrator stating that the letter of October 23,
2017 denied the Minklers’ application, and was not appealed, and was therefore a final
decision.

On March 15, 2018 Dean Bloch, acting as interim zoning administrator, sent a letter to  
the Minklers saying their application for a Home Occupation II was denied and stating
that because the October 23 letter had not been recorded in the town land records until
March 15, 2018, the date of the determination was considered to be that date, and the
Minklers had 15 days to appeal.  

The Minklers subsequently timely appealed the decision, while also taking the position



that the home occupation was deemed granted by operation of law.

The Minklers Have Their Home Occupation II Permit By Operation Of Law

24 V.S.A. § 4448(d) provides that: “If the administrative officer fails to act with regard to
a complete application for a permit within 30 days, whether by issuing a decision or by
making a referral to the appropriate panel, a permit shall be deemed issued on the 31 st

day.” 

Whether the letter of the zoning administrator dated October 23, 2017, was in fact a
final determination (as stated by Dean Bloch on March 15, 2018) or whether it was an
advisory opinion, no decision on the Minklers’ application was made by the zoning
administrator within 30 days, and accordingly the law provides that their application was
deemed granted.

The Minklers Are Entitled To A Home Occupation Permit In Any Event

In his letter of October 23, Joe Rheaume gave several reasons why he did not think he
could grant a permit at that time.  I will address each of these.

Joe was concerned whether there was a proper permit for the septic capacity.  The
home occupation takes place in an outbuilding, and the employees use the bathroom in
the Minklers’ home.  The Minklers have consulted with Spencer Harris of Lincoln
Applied Geology, Inc.  Mr. Harris in the process of taking the necessary action to
confirm that the septic arrangements for this home occupation are in compliance with
state regulations.  Mr. Harris has either obtained confirmation that the septic capacity
complies with what are known as the state’s “Clean Slate” rules, or the Minklers will
obtain a revised wastewater permit.

The Minklers understand that a home occupation within an accessory structure must
not use more than 2,500 square feet to qualify as a Home Occupation II.  We will bring
drawings to the hearing demonstrating that this requirement is met.

Joe Rheaume pointed out that Home Occupation II standards requiring that parking
areas “shall be located in side or rear yard areas.”  This provision is presumably
required so that parked cars will not be viewed from the street in front of the home.  It is
hard to find the applicability of this provision to the Minklers’ situation, because their
house and the accessory building in which the home occupation takes place are
located over 800 feet from Roscoe Road, and are not visible from the road.  In any
event, parking for this home occupation is in a side yard, not a front yard.  The definition
of “side yard” and “rear yard” are not set forth in the Charlotte Zoning Ordinance. 
However, since this is a standard for a home occupation, the proper interpretation of
this provision is that we are talking about the side yard or the rear yard of the principal
structure on the lot (the residence), not the accessory building.  As an example, the
definitions in Hinesburg’s zoning ordinance make this clear, and are offered just as an
illustration.  Hinesburg defines “Yard, Side” as “a yard situated between the principal



building and a sideline and extending from the front yard to the rear yard.”  The
definition then proceeds to talk about how that is measured.  This makes a great deal of
sense because the purpose of the provision is to provide that parking is not in front of
the dwelling, which is the principal residence on the lot.  In the Minklers’ case, the
parking is located behind the dwelling in a side yard.

Finally, Joe Rheaume pointed out that there is a 20' x 30' storage unit on the lot which
is closer than 50 feet from the property line with the neighbor, Debby Jipner.  This is
true, although the building is not visible from the road and the neighbor is not
concerned about the issue.  This could be considered “de minimis” (which is a legal
principle meaning that issues which are too minor to be considered should be ignored)
or the Minklers could request a variance if the planning commission deems it
appropriate for them to do so.  If their permit application had not been granted by
operation of law, and the planning commission believes that a variance was necessary,
but was unwilling to grant a variance, the Minklers would have no choice but to move
the building, which they are most reluctant to do because this is expensive and there
appears to be no practical reason to require this.  

Summary

The Minklers have operated this home occupation for over 20 years (over 10 years in
the outbuilding), and have attempted to be good neighbors and good citizens of the
Town of Charlotte.  They want to work with the Charlotte Zoning Board to satisfy any
concerns the board may have.  They believe they have met the requirements for a
home occupation in accordance with the Charlotte Zoning Ordinance and the provisions
of Vermont law.

We welcome any questions the board members may have during the hearing process.
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