








Town of Charlotte Legal Opinion 

From: David W. Rugh [mailto:DRugh@firmspf.com]  
Sent: Tuesday, September 25, 2018 11:14 AM 
To: Daryl Benoit 
Subject: RE: Application of decision conditions v.s. versions of subdivision regs 
 

Hi Darryl, 

The earlier condition of subdivision approval requiring the designation of open space and review under 

the Planned Residential Development provisions of the Land Use Regulations is binding and enforceable 

since it was an explicit condition of the 2000 subdivision approval and is explicitly denoted on the 

subdivision plat. See, e.g., In re Hinesburg Hannaford, 2017 VT 106,  17-22 (citations omitted) (recorded 

plats necessarily become subdivision permit conditions and explicit, specific restrictions on the plat are 

enforceable).   

Notwithstanding the foregoing, nothing prevents the applicant from seeking to amend the earlier 

condition of subdivision approval pursuant to the so-called "Stowe Club Highlands" or "Hildebrand" 

tests.  This test may be summarized as follows: 

Although an applicant may file an application seeking to amend a condition of approval in a prior 

Planning Commission decision, unappealed Planning Commission decisions containing permit conditions 

are considered final and cannot be challenged, directly or indirectly, in subsequent proceedings 

pursuant to 24 V.S.A. § 4472(d). The rule of finality of unappealed Planning Commission decisions is 

tempered by flexibility built into the system because unappealed permit conditions may be amended in 

appropriate circumstances.  If a permit condition was not critical to the original approval, the Planning 

Commission may consider the application to amend the condition on its merits.  If, however, the 

Planning Commission conducts an examination of the Findings of Fact or Conclusions of Law of the 

original decision and determines that it imposed the condition to mitigate the impact of the 

development or address various concerns regarding the original proposal, such as the requirement of 

that open space be designated as part of a subsequent subdivision approval to mitigate potential 

environmental and viewshed impacts, then a different standard applies. 

In those instances, the Vermont Supreme Court has developed a three-part test, known as the "Stowe 

Club Highlands" or "Hildebrand" test, to guide the Planning Commission in determining whether 

circumstances warrant amending an important condition of approval.  Prior to considering the merits of 

a request to amend a permit condition, an applicant seeking to amend a permit condition is required to 

demonstrate that there have been either: (a) changes in factual or regulatory circumstances beyond the 

control of the applicant; (b) changes in the construction or operation of the project, not reasonably 

foreseeable at the time the original permit was issued; or (c) changes in technology. See In re 

Hildebrand, 2007 VT 5, 7, 181 Vt. 568, 917 A.2d 478 (citations omitted). 

Even if such changes in circumstances are present, it may not be appropriate to amend the permit 

condition if the change was reasonably foreseeable at the time of the original permit application. Id.  In 

In re Stowe Club Highlands, the Vermont Supreme Court included a discussion of "foreseeability" to 
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assist the Planning Commission in determining whether a change in circumstance was foreseeable at the 

time of the original application for a project: 

[F]oreseeability is related to the degree of change; while small or moderate changes are expected and 

even common, extreme changes will likely come as a surprise to all involved. Permit applicants should 

consider foreseeable changes in the project during the permitting process, and not suggest conditions 

that they would consider unacceptable should the project change slightly. 

In re Stowe Club Highlands, 166 Vt. 33, 39, 687 A.2d 102, 106 (1996). 

Here, the Planning Commission should first look to the original decision to determine whether the 

condition of approval was imposed to mitigate the impact of the development or address various 

concerns regarding the original proposal, which is likely.  If so, it should then apply the Stowe Club 

Highlands test to determine whether there has been a change in circumstances since the time of the 

original application.  Here, it's clear that there has been a change in circumstances since the applicable 

regulations have changed to exempt large subdivisions from mandatory PRD review.  Nonetheless, even 

though a change in circumstances has occurred, if the Planning Commission finds that the change in 

circumstances was reasonably foreseeable at the time the original application for the subdivision, it can 

deny the applicant's request to amend the condition requiring the designation of open space or PRD 

review. See In re Hildebrand, 2007 VT 5, 14. 

Furthermore, while there is some concern regarding the precedential effect of allowing a modification 

to a subdivision permit condition that is intended to mitigate the impact of the subdivision by 

designating a specific area of the property as open space, if the applicant can meet the Stowe Club 

Highlands/Hildebrand test, then this concern is somewhat mitigated.  Generally this test should be 

applied strictly such that it's difficult to amend critical permit conditions.  Assuming the test is satisfied, 

then there shouldn't be too much concern about precedential effect of amending the subdivision permit 

condition since the test is so strict to begin with. 

Please let us know if you or the Planning Commission have further questions regarding this. 

Thanks, 

Dave 

_________________________ 
David W. Rugh, Esq. 
Stitzel, Page & Fletcher, P.C. 
171 Battery Street 
P.O. Box 1507 
Burlington, VT 05402-1507 
Phone: 802-660-2555 
Fax: 802-660-2552 
drugh@firmspf.com 
Website: www.firmspf.com 
 

http://www.firmspf.com/
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===================================================================================== 
From: Daryl Benoit [mailto:DBenoit@townofcharlotte.com]  
Sent: Wednesday, September 19, 2018 3:20 PM 
To: David W. Rugh 
Subject: Application of decision conditions v.s. versions of subdivision regs 
 
Hi Dave, 
 
The Planning Commission has requested some legal guidance on the Andrew Zins application for the 

subdivision of his property located at 1654 Prindle Road (if you wish to view the application, it is at this 

link: https://is.gd/UkjjxE ). 

Stemming from a 2-Lot subdivision approval granted in 2000 (see: PC-00-06) there were conditions that 

included the designation of 50% Open Space, which was deferred until a future subdivision application… 

The 2000 application was evaluated as a PRD involving a 177-acre parent parcel (according to Section 

5.15 of the 1997 Regulations, which recommended 50% open space for parcels over 100 acres in size).  

This is substantiated by the April 6th, 2000 - Planning Commission minutes, and in the recorded survey 

plat that has a note stating:   

    "Any further subdivision of either Lot 1 or Lot 2 shall require the designation of Open Space as 

required by Section 5.15 of the Zoning Bylaws"… 

Mr. Zins (an attorney) argues that the open space condition should not apply to him as the 1997 

regulations are superseded by the current 2016 regulations, which would not require a PRD for a 2-Lot 

subdivision (unless dimensional requirements were to be reduced).  I have expressed to the PC that the 

condition does apply to him, but the PC is still unsure.   This deferred open space designation precedent 

may be found in a number of Planning Commission decisions over time.  A recent Subdivision application 

that did follow this deferment was the Remo & Donna Pizzagalli decision PC-17-170-SD (see Finding #3 

here: https://is.gd/uqQRWa ), which was based on a 2002 decision (https://is.gd/tiPuaN ). 

Thank you, 
Daryl 
 
--------------------------------------- 
Daryl Benoit, Town Planner 
Town of Charlotte 
Charlotte, Vermont 05445 
802.425.3071 x206 
http://www.charlottevt.org 
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